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- The next issue is Whether the decision of Commissloner Crotty
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yaviaw applies, rather than the substantial evidence standard -

iAgata, 245 Apzd 798), If the detarmdination of an agency has b

rsasenakle basis, it is not arbitrary or capricious (Matter of
Gablar v New Yozk Statme Lig, Auth., 43 AD2d 803). The courts will

jlve great deference £o the ruling of =n agency within its field of
uxpartise s0 long as a rational baxis for the ruling is srticulatsd
within the administrative record (Matier of Citv of Rensssclasy v
NNnean, 266 ADd  657). Herea, Commissicner Czhill clearly
areiculated & rational basie for reiecting tha ALJ's rec¢ommendation
npon the fitneas isgue, The Commissioner favoresd local experiencs
yith WMNY over alleged wreongdoing by the paArent corzporation in
sther states. He found that local management of WNNY was of
Eficient indepandence as to overcome any claim of control by HH;'
and ihat any prior noncomplisnoe by WMNY was de minimus. While thie
neurt might not zule the wume way as Commissioner Cahill, the
mgisietuzre mas closen to Qlace such cheoizes with DEC, not £k

zourt aystem and absent illegality or igrational conducr, neithel

‘3¥ which i3 pre=ent here, the daeterminations of the Commizaioner af'

JEC will ba upheld.

16 changa the condition of the permit from monitors employed b? DE

L

and funded by WMNY to mohitozs paid directly by WMNY upon brc’

LY

Approval is suoh a change in policy as to warrant annulment thereof

nnd remand for the develcpment of an appropriate record. In thé
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to determine if the pélicy change 1is ratiﬁnal,_The'change in
oelley was put into the process by Commissioner Crstty at the
vgry end of the peErmit process without allewing aither :Emmlnt or
risvelopmant of an administrstive recoxrd upon the issuz, DEC
nlaims the public moniter pelicy ©¢ost more than the applicants
pay fer it. Howaver, thera is ne dollars and zents prool in the
:ecard-tc support thla sonclusory statement. Alse, there is no
axplanation in ths recerd as to why DEC doesn’t gimply ralse its
toney charges to applicants if the moniter pragram is |
ngerfunded. It geems that all of these issues should have z
frlly developed racord for court raview before such a policy

change should be permitted.

All papers, including this decisteon and prger, are being
returned tg thao attorneys for the petitionsrs. The gigning of
this deciﬁicn and ordar shall not constitute eptry or filing
under CRLR 2220. Counsel is not relieved from the appllcable
provislions of that sectien relating to filing, entry and nctic-;
wf aniry. |

This memorandun shall constitute both the decision and the

order of the Court.

1Y IS SO ONDERED.

DATED: ALBANY, NEW YORK 7

BIRNARD J

" et Dt
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cther coxrespondence axchanged by top DEC management after
(ommissicner Crotry changed the policy from public o private
fonltors eatablishes that the new policy wis & sea change from |-

the old peoligy.-

PEC now seaks to peaddle the change ag pecegsary because the!
fams collectad from the applicanta for monlters never meet'thq
actual-Expanaea incurred by PEC in administering the moniter
program. The-prablam 12 that this contention is advanced for the
ZTizet time in a comnclusory fashion in an affidavit offerad in
vppealtion to the petition. DEC also argues that there is neo
.ndicatlion that private monitors are net as effagtive as public

11snitors and DEC will exercise tighrt oversight of the private

nmnoniters. The problem 1s that DEC never gave the public notice of
*he propogad pelicy change® and the oppertunity te cemmant upon
{t. More importantly, there is no adminiatrative record upen the:

lssue of private versus public monitors S0 as to permit a epurt

8The Court credits the Commlssionar's claim that the p:ivati
tenlter system wlill not be employed in every case, witheout regard
to other factozg. and , therefors the policy chznge need not bs
2uklighed as rule and filed with Tthe Secretary of §tate (Matfter:
2f_Guprild Eolding Cerp. v Willjams, 240 AD2d 12). However, an
admindstrative agency must follow ite own rules and DEC policy iE
{sem, page five of FTunibit 2 of tha affidavit of Mengy L.
Jamllton sWarn to January 13, 2004) that “Commissisner Eolicies
148t be publishad in the ENB az indicated belew, uglesg the
solicy concerns only the internsl macegement of the agency and
Joes net have apy affect op the rights of, or the procedures of
prapticas avaiieble to, the public.” Obviously, the awitch from
sublig *te private moniters, with the percaption cf monitor
loyalty being to the entity paving hig or har salary, could
3ffect tha rights of the public to a safe eanvironmant.
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In othar words, the invelved agancy i3 to take 2 “hard leok¥
kefora permitting a project thar could affect the anvirconment £o
¢o forward. The public, if appropriatse, is tc ba given notice of
the prcpaial'and the chance to intervene. An adminlstrative
rucord ié to be devaloped tc permift intellligent court treview.
Coutt review Lt limited and the detsrminations of the involved
agency:are to ha upheld unless 1llegal, irraticnzl or lacklng
aubarantial evidence (if a guasi-judicial hearing is mandated by

.".llr!'"} ]

Turning to the legal rules applicable t{o the change in
pwowniter pelicy, the law is that a decision of an agency which
toes not adhere to its own precedents noex indicate a sufficient |
-rmason for reaching a diffaezent result on egsentizlly the sams
tacts is arbitrary and capricleus (2ee, ﬂgﬁ&g;_gﬁ_ﬁiglﬂdﬂﬁliggii
Jervies, 66 NY2d S516).2n agency’= zeasen for reaching a differ-ﬁ;
esult on similar facts must be reascnably based upen svidences iE
whe record [E;ﬁ¢_i_&;_&L;aa_x_ﬁ;Laugﬂlin, 78 ARZd 653). Despite
Commissioner Crotty’s pretestation thar the change from public
nonitere te pr:@ata monitors 15 a "mianor, pon-~subatantive
taviglon”, the record belies that asserticn. In the ten years
ppricr o the issuance cf the final permit challenged here, all
approvals of DEC of laxge landfills, such ad rhg one involved
are, were cenditioned vpen the presence of cnsite penitora

wmpleoyed by DEC and funded by the applicant. The s-mails and



8

case of Mahigr of fozlivion for Futurs of Stoney Fraok Village v
Fadlly, 259 RD2d 481,483, the Appellate Divwision set forth the

gurpese of SZQRA ag fellows:

“The primary purpose sf the State Prnvironmental Qualiry ;
Faview pct (BCL arxt 8) (hereinafter SFEQRA)] Is to ‘inject
¢nvironmental conslderationg directly into gavernmental decisicon

naking’ (Akpan v Kooh, 75 N.Y. 24 %6l, 568, gquoting Mattar of .
Loca= Cela Bottling Co, v Boazd of Eg;jma:g, 72 W.¥Y.2d §74, 8784
12617 zee ECL 8-0102{2]; Mxtier of Omnl Parfnaxe v County of
lass=u, 237 ALZd 440, 442; Matter of Wezt Branch Conmeryation
lagn, v, Flannirng Bd. of Town of Clarketown, 207 AD2d 837, B3B).
= *insurez that zgency decigion-makers--enlightened by public
¢ommant where appropriate~-will ldentlfy and fcocecus attentiorn on
ey envirenmental impact of pyoposed action, that they will
balance these consequanges agsinst other releévant gocial and
ccenomic eonsidarations, minimize adversa environmental effecta
t:3 “he maximum extent practicable, snd then articulate the bDeses

‘ar thelr cheoices’ {(Matter of JImokgon y New York State TUrhap Dﬁx*
{laLp. » 67 NMY2d 400, £14-4153; seo r of Wemt B

!&mﬁﬂIIE1iQDhﬂﬂﬁﬂaﬂxmﬁlinniﬂﬂ_ﬂﬂa_ﬁi_EEED_EI_SAEEEEEEEEr supra) .
Literal complisnee with the lattexr and spirilt of 9BQRA la
raguired, and subatantizl complianca with 3FQRA is not sufficient
1.2 discharge an agency's responsibility underx the act (seg Matter
b Gelten Ea;, e, T Hew York SCate Dent . of Fnwsl. Ccnservarion,
.93 AD2d 742, 743~ T44; Matter of Rya Town/fing Civic Assn, v
aRNn Cf Bve. 84 ALZd 474, 480-431).
‘J‘ud:.cla1 raviaw of the SEQRA precess s limited to whethar the
devermination of the lead agency was made in violatien of lawiul
nracedure, was affected by ezzor of law, cor was avbltrary and

capricicus or an abuse of diseretion’” (Matizsr of UPROSE v _Fow werp
hath, of State of N.¥., 2835 AP2d €02, 607; zee Matbkaxr of WEOK
lizgadeasting Corp, v Planning Bd, of Towp of Liewd, 75 NY2d 373,

JB2) . Couzte: ‘may review the record to datermine whether thé

azency identified The relevant areas of environmental concern,
fioek a ‘hard leek' at them, and made s ’'reasconed elaborzation’ of

11u bagis for its determinaticon’ [N v New

ikake Urban Day. Corp,, supra at 417, quoting mmn_u.a.mm
97 Apz4 258, 265; see Lhinese Staff & MWorkers Agop. v City of

jl'ew Yark, E8 Nvzd 359, 363-364; Matter ; s
jiaahg of N.Y. , supres at 607-608%). Howsver, a court may not |

:ibstituta ite judgment for that of the agency:r it is not the
iale of the courts to ‘welgh zhe desirabllity of any action or

to} ¢hoose among alternatives’ (NﬂI1EzﬂﬁiaﬂmﬂﬁlJl;E;ﬂﬂﬂ_iixh
{tate HIEEE Pew, Corb.. supra at 418} .




